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CMIA POSITION PAPER

DRAFT STANDARDISED MoC FOR THE CDM

3 September 2008

The Carbon Markets and Investors Association (CMIA) is a trade association representing service providers to the global carbon market. Formed to represent businesses in the services sector working to reduce carbon emissions through the market mechanisms of the UNFCCC, the CMIA represents an estimated three quarters of the transaction value in the global carbon market, which is expected to grow to $1 trillion by 2020.
BACKGROUND

1. The development of a standardised Modalities of Communication (MoC) dates back to March 2008, when the Executive Board (EB) of the Clean Development Mechanism (CDM) asked the secretariat to prepare a proposal for consideration by the EB at EB39.

2. The standardised MoC proposed by the secretariat was duly put forward at EB39 in May 2008.
  The EB took note of the proposal but, due to time constraints, could not consider it.  The review was postponed until EB40.

3. The proposed standardised MoC was again presented at EB40 in June 2008.
  The EB gave initial consideration to the proposal but deferred substantive review until EB41.

4. At EB41 in July/August 2008, the EB was invited to revisit the secretariat's proposal
, with the draft standardised MoC (draft MoC) available for public review in annex 4 to the Proposed Agenda and Annotations for EB41.
  The EB considered the draft MoC and agreed to launch a call for public inputs on the draft from 6 August 2008 until 3 September 2008.

5. This Carbon Markets and Investors Association (CMIA) position paper is a response to the EB call for input on the draft MoC.

SUMMARY

6. The CMIA welcomes the proposal to introduce a standardised MoC, which we believe has the potential to contribute towards a more transparent, equitable, consistent and predictable CDM.

7. We consider, however, that the draft MoC has a number of shortcomings that need to be addressed before it is adopted by the EB.  These are summarised below and set out in more detail in Part A of this position paper, together with CMIA's suggested solutions:

(a) the draft MoC does not recognise the currently accepted practice that a focal point can be a person or entity that is not a project participant;

(b) there is inconsistency within the draft MoC;

(c) the use of Powers of Attorney should be clarified;

(d) the draft MoC fails to take into account the nuances of communication arrangements entered into by project participants; and

(e) the "scope of focal point authority" options in the draft MoC is potentially misleading.

We would like to stress the considerable importance the carbon markets place on the various matters and relationships which underlie the MoC. In particular, carbon market participants place significant reliance on the focal point role as regards security of delivery of Certified Emissions Reductions (CERs) to project participants.

8. In accordance with the manner in which the EB has requested a response from the secretariat
, Part B of this position paper presents a revised draft MoC and accompanying explanatory notes that may assist the secretariat in its task.

PART A – SHORTCOMINGS OF THE DRAFT MoC

THE NOMINATION OF A FOCAL POINT WHO IS NOT A PROJECT PARTICIPANT

9. The draft MoC does not endorse the currently accepted and not uncommon practice that a focal point can be a person or entity that is not a project participant.  Whilst it does not specifically prohibit project participants from putting this type of arrangement in place, the EB should ensure that its position on this practice is made clear in the MoC.

10. To overcome this shortcoming in the draft MoC, we recommend that the "Definition of terms"
 should explicitly state that a "focal point" is defined as any entity or entities, whether or not project participants, nominated through the MoC by all project participants.

INCONSISTENCY WITHIN THE DRAFT MoC PROPOSAL

11. ¶11 of the notes accompanying the draft MoC (draft MoC Notes)
 provides, amongst other things, that changes in project participants will require an updated MoC.  It further provides that any new MoC will need to be "signed by the signing authority from each project participant" (emphasis added).

12. This appears to be inconsistent with current practice, in the sense that sole focal points who have full delegated authority to modify the list of project participants can submit an addendum to an existing MoC indicating the modification.

13. We recommend that ¶11 of the draft MoC Notes is split into two.  ¶11(a) should deal with the situation where the focal point does not have full delegated authority or the participants are amending the rights of the focal point (or nominating a new focal point).  In this scenario, it is correct that all project participants should be signatories to the new MoC.

14. In contrast, where a focal point has full delegated authority to modify the list of project participants, then it should be able to do so without requiring the signatures of all other project participants, as reflected in our proposed ¶11(b) (see Part B of this position paper).

USE OF POWERS OF ATTORNEY

15. At present, neither the draft MoC nor the draft MoC Notes deal formally with the reasonably common practice where a third party entity is authorised, by power of attorney (PoA), to act on behalf of project participants/focal points.

16. The "Definition of terms" touches on this issue, as "authorised signature" is defined as "the person who represents the focal point entity…"
  This, on the face of it, appears to cover the situation where a third party entity is authorised by PoA to represent the focal point entity, though it is not clear how in practice the secretariat "will perform the required due diligence and authentication process for each authorised signature."

17. We note that, in ¶10 of the draft MoC Notes, the EB states that neither it nor the secretariat has the authority or responsibility to enforce private contractual obligations arising from the sale and purchase of CERs.  We do not, however, regard that particular statement as being either directed at or relevant to the context of due diligence of a signatory authorised under a PoA.  The draft MoC indicates that the secretariat will perform the necessary due diligence and authentication process, a process which in any given circumstance will require due scrutiny of documented arrangements between the parties involved.  The question, though, is what level of due diligence is appropriate where an entity is acting under a PoA?

18. Undertaking substantive due diligence on an agent authorised by a PoA does not seem logical.  We suggest that the secretariat's due diligence should extend simply to requiring the relevant project participant(s) to provide a certified copy of the relevant PoA, and to then scrutinising the PoA.  We do not consider it necessary for the secretariat to go a step further and require sight of the relevant project participant's board minutes authorising the PoA.

19. We consider it necessary for the EB to clarify its position where an PoA is in place as to the nature and scope of due diligence to be undertaken by the secretariat.  Clarification here is important to avoid confusion and to mitigate delay and potential inconsistency of approach.

THE IMPORTANCE OF NUANCES IN THE AUTHORITY DELEGATED TO FOCAL POINTS

20. The draft MoC does not provide for the scenario where the focal point (sole or joint) must obtain the consent of the other (non-focal point) project participants before submitting certain communications to the EB.  The draft MoC, therefore, does not reflect some of the nuances in the contractual arrangements that project participants currently employ.

21. The use of such nuances should not be underestimated.  The delegation of authority to one or more focal points is often a key issue in the relationship between project participants.  In fact, some of our members favour much greater diversity in the options available in the MoCs, including the ability to select different focal points for different CER delivery years.  We would like to ask the EB, therefore, to consider whether it can include a broader range of options within the MoCs without overburdening the secretariat administratively.

22. With respect to the issue described in point 20 above, at present, the only solution to this specific scenario using the draft MoC would be to have all concerned project participants acting as joint focal points.  This would increase the number of focal points for a given scope of authority unnecessarily.  Furthermore, this may pose an operational risk to CDM investors.  There is a risk that the process may become open to fraud, and contractual provisions that require consent from other project entities may be breached.

23. A solution might be to add a third column of boxes in section 2 of the draft MoC entitled "consent required from other project participants."

24. For example, if project participants agreed that a single entity should have full delegated authority on matter (b), this would be demonstrated by a tick in the sole focal point box (b) and a corresponding tick in the "no" box in the third column (see figure 1 below).
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Figure 1

25. In contrast, if (for example) contractual arrangements between project participants authorised a single entity to communicate with the EB for the purposes of matter (a), but also required the consent of all project participants, then the MoC would reflect this through a tick in the sole focal point box together with a tick in the "yes" box in the third column (see figure 2 below).
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Figure 2

26. The amendments that we propose would allow the system to recognise a single focal point but allow project participants to convey to the secretariat/EB their own private arrangements with respect to the delegation of authority without each of them having to be added as a focal point.

27. In essence, the intent of the third column is both to reflect and underpin the control that can be given to project participants over certain communications even if they are not focal points. In this way, the process of communication with the EB is simplified insofar as it is not necessary to have all of the project participants nominated as focal points for those particular communications. 

28. As noted above, ¶10 of the draft MoC affirms the general sentiment that neither the EB nor the secretariat will enforce private contractual arrangements between project participants.  We agree that if the secretariat or EB had to perform due diligence on private contractual matters it would go beyond their mandate.  

29. However, we do not believe that the addition of a third column in section 2 of the draft MoC actually has this effect.  Rather, the secretariat or EB would simply take the third column at face value.  That is, if the box is ticked, then the EB must ensure that any relevant request or communication is signed by the relevant project participants.  As with any other contractual matter reflected in the MoCs (such as the identity of the focal point itself), the EB may rely on the signed MoCs and should not need to look behind them.  In other words, enforcement of the contractual arrangements establishing that structure would, as now, be a matter between the project participants.

30. To reinforce this point, we think that if the EB chooses to adopt the amendment proposed by us, it should do so in a way which ensures that the secretariat, EB and those involved in validation do not need to engage in a substantive review of the communication.  If they did engage in a substantive review, this would undermine the benefit of including our amendment.  Any review should in our view be strictly limited to checking the validity of the relevant signatures.

CLARIFICATION ON THE SCOPE OF SUBMISSIONS REQUIRED

31. Section 3 of the draft MoC provides three options for defining the scope of the focal point's nomination. It is apparent from the definition of "Scope of focal point authority" in ¶4 of the draft MoC Notes that these options are in the alternative and that a sole or joint focal point with an all-encompassing scope would tick all three boxes.  

32. We consider, however, that the wording of scope (a) - "Communication with the secretariat and CDM EB on any matter for registration and/or issuance purposes:" - is potentially confusing as it may be taken to mean all possible communications of the focal point with the EB or secretariat.  In particular, communications for "issuance purposes" under scope (a) could be taken to include "requests for forwarding of CERs" under scope (b).  We recommend, therefore, that the EB considers clarifying these scopes.

33. One possible approach to the draft MoC form would be to have a clearly demarcated, initial sub-section for use by focal points (sole or joint) who are nominated for all communications with the secretariat and EB.  In other words, a simple "tick" of this sub-section would suffice where there is no need for any differentiation.  A second sub-section would deal with the situation where the project participants wished to differentiate the role of the focal point(s) by scope, setting out a clear set of options for the project participants to select.  Please note that we have not included this approach in our revised draft of the draft MOC.

FURTHER OBSERVATIONS

34. ¶15(a) of the draft MoC indicates that use of the new F-CDM-MOC form would be required for any new submission of an MoC statement, either pre- or post- registration.  Whilst we agree with this simple rule for the commencement of use of the new form, we believe that it would cause  unnecessary difficulties if the EB simply applied this rule immediately from the date it adopts the new form, given that there is likely to be any number of MoCs in the hands of focal points and project participants which have been duly completed and are ready for submission under pre-existing formats.  We recommend, therefore, that when adopting the new form the EB states that it must be used for any new submission made on or from a specified future date, such date being sufficiently far ahead to allow time for the submission of completed old-format MoCs and to give project participants and focal points sufficient time to organise themselves to use the new form.

35. We understand it was reported at EB41 that the EB questioned why a focal point would need to be able to add or withdraw project participants without the consent of other project participants.  In order to assist the EB with this issue, we can offer our opinion that this can be an essential power of a focal point from the perspective of buyers and sellers in a CER transaction.  Depending on the particular CDM project and CER transaction in question, the seller and/or buyer may have very strong commercial arguments, not least in relation to security of CER delivery, to be appointed as focal point with authority to add or withdraw project participants other than its immediate counterparty.

PART B – REVISED DRAFT MoC – SEE FOLLOWING PAGES
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DRAFT 

Annex 4

DRAFT STANDARDIZATION OF THE FORMAT OF THE MODALITIES OF
COMMUNICATIONS BETWEEN PROJECT PARTICIPANTS AND THE BOARD

A. Background

1. In consideration of existing definitions of Modalities of Communication (MoC) and related concepts as contained in the Glossary of CDM Terms, and as a complement to current established procedures, this guidance on modalities of communication is intended to provide further clarification in relation to operational issues and to set out a standard format for the presentation and management of changes to the MOC document. The concepts, procedures and form provided below will be revised as deemed appropriate by the CDM Executive Board (hereinafter referred to as the Board) in order to reflect the evolution of systems, risk management processes and best practices in this area.

Definition of terms: 

2. Focal point is defined as anany entity, or entities, whether or not project participants, nominated through the modalities of communication by all project participants to communicate with the Board and the secretariat in relation to some or all of the scopes of focal point authority (as described in paragraph 4 below). Any change to focal point roles shall be agreed by all project participants and will only be effected through a revised version of the modalities of communication.

3. Authorised signature is defined as the person who represents the focal point entity and whose signature and contact details are to be registered in the MoC statement for any communication with the Board and the secretariat. This signing authority will be registered in physical format initially and in electronic format when available. The secretariat will perform the required due diligence and authentication process for each authorised signature.

4. Scope of focal point authority: A focal point can be conferred the authority to:

(a) Communicate on any matter for registration and issuance purposes; and/or,

(b) Communicate in relation to requests for the allocation/forwarding of CERs to individual accounts of project participants; and/or,

(c) Communicate in relation to requests for addition and/or voluntary withdrawal of
project participants.
Separate entities can be nominated for each scope of authority either in a sole or joint focal point role. One or more entities can be nominated as focal point for each scope of authority. In case more than one entity is nominated as a focal point for a given scope of authority, project participants shall state whether a joint or single signature will suffice.

5. Sole focal point: A focal point role granted to one entity on some or all of the scopes of authority, and whose certified signature is sufficient to effect any instruction from this entity.

6. Joint focal point: A focal point role shared by two or more entities on some or all of the scopes of authority. All the authorised signatures of the entities nominated as focal points for the corresponding scope of authority will be required.
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7. Signature is defined as an agreed means of certification of an MoC statement by a project participant. It may be either an authenticated handwritten signature, accompanied with a company seal or stamp if appropriate, or a cryptographic electronic signature enrolled in the CDM Information System.

8. Due diligence process is defined as a process whereby personal or corporate identity is established and means of signature are registered for CDM related communications. This process is to be performed by DOEs for all new entities entering as project participants at the point of requesting registration. In the case of registered projects, the secretariat will perform this process on entities requesting registration as project participants in accordance with the MoC in force.

B. Structure and contents of a statement of Modalities of Communication

9.
        A statement of modalities of communication shall incorporate the following provisions:

(a) Title of the CDM project activity (and ID number if available);

(b) Date of submission;

(c) List of all project participants;

(d) Clear designation of focal point for each scope of authority as described in
paragraph 6 above;

(e) Contact details and specimen signature of each focal point and signing authority;

(f) Signatures (physical or electronic, when the latter is available) of all project
participants confirming their agreement to the terms of the statement of modalities of communication.

The form F-CDM-MOC (annex to this document) is to be introduced and implemented in order to facilitate the standardization of the format for the presentation of statements of modalities of communication.

10.
The Board considers that neither itself nor the secretariat has the authority or responsibility to enforce private contractual obligations arising from the sale and buying of CERs and thus, such instructions shall not be included in an MoC statement. Honouring such contractual obligations is the sole responsibility of the registered project participants and nominated focal points.

11. Changes to the MoC: Modifications to the nomination of focal point or to the list of entities participating in the project are considered to be reasons for changing the MoC. In case any of these modifications beare needed, project participants should express their agreement by submitting a new F-CDM-MOC form which is to be signed by the signing authority from each project participant. Electronic signatures will have the same value in order to effect such changes once the form is available electronically.in the following manner, either:
(a) by the focal point submitting a new F-CDM-MOC form, signed by the signing authority for each project participant; or
(b) to the extent that a focal point has full delegated authority from project participants to communicate with the Board in relation to modifications to the list of entities participating in a project, by the focal point submitting an addendum to the F-CDM-MOC form [in the prescribed form1], signed by the focal point and entity that is being added or withdrawn as the case may be.
Electronic signatures will have the same value in order to effect such changes once the form is available electronically.
12. For projects requesting registration: Project participants shall complete an MoC form (F-CDM-MOC) which shall be submitted by a nominated operational entity (DOE) with other project related documentation when a request for registration is proposed. The DOE is required to validate the authorised signature corresponding to each project participant before these details are submitted to the secretariat in the MoC form (see paragraph 8 above)
EB 41
Proposed Agenda - Annotations
Annex 4
page 3

13. For registered projects where an updated MoC is required: In cases where a change to the existing MoC is needed (see paragraph 11 above), project participants shall complete an MoC form (F-CDM-MOC) which will be submitted duly signed in accordance with paragraph 11 above by the nominated focal point for communicating with the Board. The secretariat shall perform the corresponding due diligence process on each new entity to be added as a project participant as defined in paragraph 8 above.

C. Operational guidance

14. Restricted availability of sensitive information in MocMoC statements on the project page: Specimen signatures, contact details and other personal information of individuals shall be available only to project participants, focal points, DOEs, members of the Board of the CDM and secretariat staff due to the potential exposure to the risk of external fraud and misuse of personal information contained in an MoC document.

15.
Implementation of the F-CDM-MOC form:

(a) New submissions: the F-CDM-MOC form shall be used for any new submission of an MoC statement at both pre- and post-registration stages (see paragraph 12 and 13 above). The form will be made available on the UNFCCC CDM website.

(b) Electronic form and signatures: the secretariat shall implement the required tools, systems and interface in order to facilitate the management of submission and changes of the F-CDM-MOC form through the CDM Information System.

[image: image1]16.
The secretariat shall display the effective date of the updated MoC contained in the F-CDM‑ MOC form on the corresponding project’s view page.
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DRAFT

F-CDM-Modalities of Communication

	[image: image3.jpg]                        Modalities of Communication Form

F-CDM-MOC

	This form is to be used by project participants in order to submit the statement of Modalities of Communication.

	Date of submission:
	day/month/year

	                                           SECTION 1: PROJECT DETAILS

	1. Title of the CDM project activity:
	

	2. Please state project ID Number if available:
	

	3. List of project participants:

	Official name:

Representative: (Mr./Ms.) 

Phone number:

Fax number:

Email:

Address:

Specimen signature:

Party (country) that authorized participation:

	Official name:

Representative: (Mr./Ms.) 

Phone number:

Fax number:

Email:

Address:

Specimen signature:

Party (country) that authorized participation:
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	Official name:

Representative: (Mr./Ms.) 

Phone number:

Fax number:

Email:

Address:

Specimen signature:

Party (country) that authorized participation:

	(Please add more rows as required)

	SECTION 2: NOMINATION OF FOCAL POINTS

	3. Details of the entity/ies nominated as focal point

	Name of the entity

	This entity is nominated as focal point for:
	Sole
	Joint
	Consent required from other project participants to communicate with the secretariat and CDM EB2 

	(a) Communication with the secretariat and CDM EB on any matter for registration and/or issuance purposes:
	
	
	Yes            No 

	(b) Authority to instruct the secretariat and communicate with the CDM EB on allocation/forwarding of CERs:
	
	
	Yes            No 

	(c)
Authority to request the addition of project participants and/or to
 communicate any voluntary withdrawal, and to update contact details of project participants (includes changes in company’s name and legal status, addresses, etc.):
	
	
	Yes            No 

	Contact details:
	Mr.   Ms. 
Mrs. 

	Last name:
	Telephone:

	First name:
	Fax:

	Email:
	Address:

	Specimen signature:

	Name of the entity:

	This entity is nominated as focal point for:
	Sole
	Joint
	Consent required from other project participants to communicate with the secretariat and CDM EB3 

	(a) Communication with the secretariat and CDM EB on any matter for registration and/or issuance purposes:
	
	
	Yes            No 

	(b) Authority to instruct the secretariat and communicate with the CDM EB on allocation/forwarding of CERs:
	
	
	Yes            No 

	(c)
Authority to request the addition of project participants and/or to communicate any voluntary withdrawal, and to update contact details of project participants (includes changes in company’s name and legal status, addresses, etc.):
	
	
	Yes            No 
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DRAFT
	(a)
Communication with the secretariat and CDM EB on any matter for registration and/or issuance purposes:
	
	

	(b)
Authority to instruct the secretariat and communicate with the CDM EB on allocation/forwarding of CERs:
	
	

	(c)
Authority to request the addition of project participants and/or their voluntary withdrawal and update contact details (includes changes in company’s name and legal status) and any related communication:
	
	

	Contact details:
	Mr.
Ms.
Mrs.

	Last name:
	Telephone:

	First name:
	Fax:

	Email:
	Address:

	Specimen signature:

	(Please add more rows as required)

	5. Statement of agreement:

This statement shall bind all project participants and will be valid until a superseding statement is submitted to the CDM Executive Board and the UNFCCC secretariat at the address below by the designated focal point in section 3.(a) of this form. By signing below, all project participants confirm that they agree to the terms of this agreement on a voluntary basis.

	For Project participant:
	For Project participant:

	For Project participant:
	For Project participant:


(Please add more rows as required).

� 	CDM-EB-38, ¶56.


� 	Proposed Agenda and Annotations for CDM-EB-39, ►49.


� 	CDM-EB-39, ¶61.


� 	Proposed Agenda and Annotations for CDM-EB-40, ►15.


� 	CDM-EB-40, ¶36


� 	Proposed Agenda and Annotations for CDM-EB-41, ►50.


� 	See annex 4 to the Proposed Agenda and Annotations of EB41: � HYPERLINK "http://cdm.unfccc.int/EB/041/eb41annagan4.pdf" ��http://cdm.unfccc.int/EB/041/eb41annagan4.pdf� 


� 	CDM-EB-41, ¶61


� 	This objective is enshrined in ¶13 of draft Decision -/CMP.3, where the Conference of the Parties, serving as the Meeting of the Parties (COP/MOP), encouraged the EB, designated national authorities, designated operational entities, project participants and stakeholders to make every effort to contribute towards a more transparent, equitable, consistent and predictable CDM system.  For other, similar sentiments see further ¶9 of draft Decision -/CMP.3, and ¶7(b) of Decision 1/CMP.2.


� 	CDM-EB-41, ¶61


� 	See Annex 4 to the Proposed Agenda and Annotations of EB41, at pp1.


� 	See Part B of Annex 4 to the Proposed Agenda and Annotations of EB41 (Structure and contents of a statement of Modalities of Communication)


� 	See Annex 4 to the Proposed Agenda and Annotations of EB41, at pp1.


� 	Ibid.


� 	Under English law, sight of authorising board minutes is not required to rely on a PoA.  In other words, if person 'A' purports to act under a PoA, then person 'B' is entitled to rely on person A's representation to that effect, as long as person B has seen a certified copy of the relevant PoA.  If the secretariat adopts an English law approach, then having reviewed the PoA it would proceed with due diligence of the project participant itself (i.e. the secretariat would perform the due diligence on the project participant that it would normally undertake if the signatory was not acting under a PoA).


1 	The prescribed form could be annexed to the F-CDM-MOC.  This might include a pro-forma statement of withdrawal signed by the withdrawing project participant, or information about the new project participant on the same basis as section 1of the F-CDM-MOC, including space for an electronic signature.  It might also be worthwhile for the addendum to include a consolidated list of the project participants.  In this way, the intention would be that in the event of any inconsistency between the F-CDM-MOC and the addendum with respect to current project participants, the addendum would prevail.


2 	If there are joint focal points named for either (a), (b), or (c) then the same boxes in this column should be ticked for each matter for which the entities are jointly responsible.


3 	If there are joint focal points named for either (a), (b), or (c) then the same boxes in this column should be ticked for each matter for which the entities are jointly responsible.
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